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TIMELINE OF MAJOR EVENTS
IMPACTING AFFIRMATIVE ACTION

See individual entries for an in-depth description of these events,

Major Historical Events Relating to Affirmative Action

1865

End of American Civil War,

Ratification of the Thirteenth Amendment, constitutionally abolishing the inst-
ttion of slavery,

Freedmen’s Burcau Act is passed by Congress; the Freedmen’s Bureau 15 fater
described by Justice Thurgood Marshall as one of the countiv's carliest affirmative
action programs.

1866
Civil Rights Act of 1866 enacted by Congress; act tdentifies certain basic civil rights
that shall not be abridged on account of race.

1868
Ratification of the Fourteenth Amendment, which in part provides that states shall
not deprive an individual of due process of law or the cqual protection of the
Faws.

1870

Ratification of the Fifteenth Amendment, prohibiting states [rom depriving an
individual ol the right to vote on account ol race or previous condition of tnvol-
untary servitude.

1875
Congress enacts the GCivil Rights Act ol 1873, which provides sweeping civil 1ights
in the arca of public accommadations; however, most of the act is heled HNeonsli-

tetional cight vears later in the Gl Rights Cases.
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Timeline of Major Events

1876

Reconstruction erxls in the South; beginning of segregationist and discriminatory

Jin Crow Jaws throughout the Seuth.

1883

The Supreme Court decides the Civil Rights Cases, declaring the Civil Rights Act
of 1875 unconstitutional and declaring that Congress lacks the authority to reg-
ulate private conduct under the Fourteenth: Amervlment; the Ciwil Rights Cases
decision represents a colossal sethack for civil rights in the South.

1896

The Supreme Court decides Plessy v. Ferguson, ratifying the state practice of “Jim
Crow” and segregation and creating the separate-butequal doctrine.

1920

Ratification of the Nineteenth Amendment, granting women the right to vote.

1935

The first usage of the term “affirmative action” is found in Section 10c¢ of the
National Labor Relations Act of 19385, which states that the National Labor Rela-
tions Board (in a case involving unfair labor practices) might “take such aflirma-
tive action, including reinstatement of employces with or without back pay.”

1941

President Franklin Roosevelt issues Executive Orcler 8802, requiring nondiscrim-
ination practices by defense contractors.

1945

Congress enacts the GI Bill, providing special benefits to veterans and arguably
becoming the largest affirmative action program in U.S. history.

1954

The Supreme Court decides Brown v. Board of Education, holding “separate-but-
equal” racial segregation in public schools to be a violation of the Fourteenth
Amendment.

Major Current Events Relating to Affirmative Action

1961

President john Kennedy issues Ixecutive Order 10925, making the first modern
reference to “allirmative action” in federal government policy by ma ndating that
federal contractors “take aflirmative action” to ensure that no discrimination is
amployed against minoriies.

1964

Congress cnacts the Civil Righis Act of 1964, a sweeping picce of legislation that
bars discrimination based upon racce, color, sex, religion, or national origin in
public acconunodations, in cmployment, ad in federally funded cducational pro-

arams.
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1965

President Lyndon B Johnson gives his fimous Howard University specch, in which
he argues that civil rights Taws alone are not adequate w remedy discrimination
and incquality; Johnson uses the “chained-runner” metaphor during the speech.
President Johnson issues Exccutive Order 11246, expanding on President Ken-
nedy’s Executive Order 10025 and ordering “affirmative action” 1o ensure no dis-
crimination by contractors and federal employees on account of race, creed, color,
or national origin in the hiring and cmployment of minority employecs; F.O.
11246 also requires contractors o document their compliance with the executive
order.

Congress enacts the Voling Rights Act of 1965, which ensures that the rights of
citizens to vote will not be dented or impaired because of racial or Janguage dis-
crimination,

1967

President Lyncon B. Johnson amends Executive Order 11246 10 cover gender
discrimination, as does Executive Order 11375,

1969

President Richard M. Nixon promotes race-conscious atlirmative action in his Phil-
adelphia Plan, the most forceful race-conscious/preferential program for minor-
ities up to that time; the Philadeiphia Plan calls for timetables and goals by which
the construction industry is obligated to increase minority cmplovment.
Executive Order 11478 is promulgated. Executive Order 11478 supersedes Exec-
utive Order 11246 in part and prohibits discrimination on the basis of race, color,
religion, sex, or national origin (and is later amended to prohibit discrimination
on the basis of handicap, age, sexual orientation, and status as a parent). The
order requires most federal government employers to take affirmative action (o
cnsure equal employment opportunities.

1972

Congress enacts the Equal Employment Oppormnity Acr, which amends and
strengthens Title VII of the Civil Rights Act of 1964, which had made it illegal for
employers to discriminate against any individual hecanse of race, color, religion,
seX, or national origin; the 1972 act expands the groups covered by Title VII and
gives the Equal Employment Qpportunity Commission {FEQC) new enforcement
powers.

Congress enacts the Education Amendments (Tirle TX), which prohibit gender-
hased discriminatton by public and private institutions receiving public funds.

1973

Congress enacts the Vocational Rehabilitation Act, which includes qualified indi-
viduals with disabilities in affirmative action requirements for federal contractors.
1974

The Supreme Conrt, decides Defunes v Odegrard, the st Supreme Court case
dealing with the constitutionality of atirmative action as the central issue in the
case, The Court rules that @ white students challenge of "reverse discrimination”
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in a university allirmative action admission plan is oot (and not reviewable on
the merits) becawse the student was subsequently adinitted to the school. The
Court will not take another case dealing with this opic until the seminal Regents
of the University of California v. Bakke case in 1978,

Congress enacts the Vietnam Era Veterans’ Readjustment Assistance Act, which
includes veterans with disabilitics and Vietnam veterans in the then-typical affir-
mative action requirements for federal contractors.

1975

The Supreme Counrt decides Albemarle Paper Co. v, Mooy, stating that the goals of
antidiscrimination laws are twolold, to bar “like discriminadon in the future” and
“climinate the discriminatory effects of the past™; the goal of eliminating the dis-
criminatory cffects of the past becomes the chiet’ compelling government interest
for affirmative action plans.

1976

The Supreme Court decides Franks v. Bowman, in part holding that affirmative
action may be appropriate to eliminate discriminatory cffects of the past.

1978

The Supreme Court decides Regends of the University of California v. Bakke, a land-
mark affirmative action case thal rejects fixed racial quotas in the educational
context as unconstitutional while allowing for the use of race as one factor In
admissions policies.

1979

The Supreme Court decides United Steelworkers of America v. Weber, holding that a
voluntary affirmative action plan by a private employer is permissible under Tide
VII provided that a “manifest racial imbalance” exists in the job at issue, the job
is historically one that was segregated by race, and the plan docs not “unneccssarily
trammel” the rights of nonminority employees and is temporary.

1980

The Supreme Court decides ullilove v. Klutznick, allowing flexible modest quotas/
set-asides (10 percent sctaside for minority contractors) in the federal contracting
contest for minority contractors in response to prior inst futional discriminaton.

1984

The Supreme Court decides Frefighters Local Union No. 1784 v. Stolts, holding that
white employees with more seniority on the job cannot be laid off in licu of newer
minority employees on the job, regardless ol the existence ol alfirmative action
plans; that is, 2 bona fide seniovity system is a legitimate and protected practice
under Title VIT of the 1964 Civil Rights Act.

1986

The Supreme Court decides Wygant . fuckson Board of Education, declaring that
alfirmative action plans that lay off nonminority teachers on account ol race are
not legally permissible; the Court also rejects the “role model theory” and concern
[or diversity in the general population as legitimalte justifications for imposing an
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allirmative action plan upon employees and holds that affirmative action cannot
be lawfully used in the context of recduction-in-foree Layoffs where race is a factor,
The Supreme Court decides Local 93, International Association of Prrefighlers v, City
of Clevetand and Local 28 of the Sheet Metal Warkers™ International Association v. KEOC,
upholding in both cases court-ordered (e, not voluntary) racially conscious hir-
ing and promotion affirmative action plans after past discrimination has been
documented.

1987

The Supreme Court decides johnson v Transporlation Ageney, Sunie Clara County,
upholding a gender-based affimative aciion plan and holding that a severe under-
representation of women and minorities when compared to the qualified labor
force is sufficient justilfication for maintaining a gender-conscious affirmative ac-
tion plan, so long as the use of race and/or gender is only "one factor” in choosing
candidates.

The Supreme Court decides United States v. Pavadise, upholding a lower federal
court’s imposition of strict racial quotas in the employment hiring context as an
appropriate remedial measure in response to four decades of overt and defiant
racism by the State of Alabama Department of Public Safety.

1989

The Supreme Court decides City of Richmond v. [A. Croson Co., holding that the
use of state/local racial quotas/sct-asides {30 percent set-asides for minority con-
tractors) in the contracting arepa is impermissible; the Croson decision rejects a
contracting set-aside scheme similar to the one the Court had approved in Fullilove
in the 1980s: in Croson, the Court states for the first time that affirmative action
is a “highly suspect tool,” a decision that marks the beginning of the current era,
where the Court views affirmative action with suspicion. Before Croson, the Su-
preme Court was generaily considered to be supportive of affirmative action,

1990

The Supreme Court decides Metro Broadeasting, Inc. v, FCC, ultimately holding that
the Federal Communications Commission’s minority preference policies do not
violate the Equal Protection Clause because they ate consistent with legitimate
congressignal objectives of increasing program diversity.

President George H.W. Bush refuses 1o sign the Civil Rights Act of 1990, which
Bush believes will inevitably lead to rigid racial quotas in affirmative action plans
in employment.

1991

Congress enacts the Civil Rights Act of 1991, containing many of the same pro-
vistons as the failed Civil Rights Act of 1090; the 1991 measure contains many
provisions meant to reverse Supreme Court decisions of T988-1989, which were
deemed too draconian, onerous, or unfavorable o the employee in the Titde VII
and affirmative action contexts,

1992

The LS. Circuit Cowrt of Appeals for the Fourth Circuit holds in Podberesky v,
Kirwin thal race-lased scholarship programs do not satisfy a4 “compelling govern-
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menial inferest” as is required for race-conscious plans under the Fourteenth
Amendment unless there is a finding of 4 need for the program 1o remedy the
present effects of past discrimination.

1995

The Supreme Court decides Adarand Constructors, Inc. v. Pena, holding that the
use of federal race-based preferences in the contracting context is impermissible
except in the most exceptional circumstances; the Court imposes the strict scrutiny
standard on federal racial classifications, holding that use of a racial classification
must be narrowly tailored to fulfill a “compelling governmental inierest”; duis de-
cision explicitly overrules the Metro Broadeasting and Fullilove decisions to the ex-
tent that those decistons applied a less onerous test than strict scrutiny,

In a speech alter the Adarand decision, President Bill Clinton states that affirmative
action is still needed by society, but should he restructured to ensure that the plan
does not reversely discriminate, a speech (and proposal) that becomes known as
“Mend It, Don’t End It”; on the same day as the speech, Clinton releases a White
House memorandum that calls for the elimination of any affirmative action pro-
gram that (1) uses fixed racial quotas; (2} creates preferences for the unqualified;
(3) reversely discriminates; or (4) is not temporary in nature {i.e., no permanent
programs,.

1996

The Federal Fifth Civcuit Court decides Hapwood v, Texas, rejecting the University
of Texas’s affirmative action program under the Fourteenth Amendment and re-
jecting Justice Lewis Powell's assertion in the Bakke case that diversity in higher
education could be a compelling state interest; the Hopuwood decision is the first
of several important and conflicting federal circuit court cases on this subject,
ultimately leading to Supreme Court review of the Gratz v. Bollinger/Grutter v, Bol-
linger cases in 2003,

1997

California’s Proposition 209 goes into effect, essentially abolishing affirmative ac-
tion in the state; Proposition 209 prohibits athrmative action {granting any pref-
crential treatment to any individual or group based upon race, sex, color, or
cthnicity} in the areas of public employment, contracting, or education.

In response o the Hopwood decision, Texas adopts its “10 Percent” percentage
plan as a race-neutral alternative 1o alfirmative action in higher cducation, re-
quiring all public colleges and universitics in the state 1o admit the 1op 10 percent
of the graduating high-school dlasses in the state; Florida follows Texas's lead
several years later, becoming the second state 1o adopt a percentage plan in Heu
of afirmative action.

The U.S. Court of Appeals for the Ninth Circuit upholds the constitutionality of
Jalifornia Proposition 209 in Coalition for Economic Equty v. Wilson; the Supreme
Court refuses review of the casc.

A lawsuit is filed in federal district court in Michigan challenging the University
of Michigan's admissions program as providing unjust preferences 1o minorities;
this Jawsuit culminates in 2008 in the landmark decisions by the Supreme Court,
on atfirmative action i Gralz v, Bollinger and Grutfer v Bollinger.
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1998

Washington Stare adopts Inttative 200, which, like Proposition 200 in California,
abolishes allivnative action in the siate,

2000

Florida adopts the edueational component of Governor Jeb Bush’s One Florida
Plan, ending the use of allirmative action in the stale.

A federal districe conrt judge wpholds the use of race as constitutional and as a
permissible factor 16 consider in admissions at the University of Michigan in Graz
w. Bollinger, the case is appealed,

2001

A federal district court judge rejects an alfirmative action plan used at the Uni-
versity of Michigan law school in Grutter 1. Botlinger; 1the case is appealed.

2002

The federal Sixth Gircuit in the University of Michigan bw school case (Grutier)
holds that the affirmative action program being used is unconstitutional; however,
before the Sixth Circnil can issue an opinion in the undergraduate case (Gretz)
the Supreme Court announces that it will consolidate and review both cases,

2003

The Supreme Court decides the Gragz o, Bollinger and Grutter . Bollinger cases,
heralded as the “Alamo for altinmative action” and as landmark cases even hefore
the Court issucs its decisions. In Grafz, the Court declares the University of Mich-
igan undergraduate admissions process unconstitutional in violation of the Four-
teenth Amendment because the plan uses race-conscious preterences  hat,
according to the Court, make race the determining factor for many applicants
and interfere with the individualized consideration of cach applicant. In Grufter,
the Court upholds the affirmative action plan utilized at the Universi ty of Michi-
gan Law School, holding that the plan is narrowly tailored to achieve a compelling
governmental interest because it docs allow for individual consideration of each
applicant. In so holding, the Court declares that diversity in higher education is
a compelling government interest, adopting Justice Powell’s diversity rationale an-
nonnced twenty-five years earlier in Rogents of the Universily of Californio v, Bukke,
However, the majority opinion also states that affirmative action in higher edu-
cation should no longer be needed in twenty-five years (Le., 2028),

3
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INTRODUCTION

Athrmative action is positive action to improve the participation of members of
certain groups in various aspects of society, such as the workforce and higher
education. The groups targeted by affirmative action are typicaily those groups
defined by a personal characteristic, such as race or gender, on the basis of which
the group’s members have historically been subject 1o systematic or institutional
discrimination. Affirmative action often involves providing special benefits or al-
locating special resources to improve the group’s situation. Most often, affirmative
action is used to refer to programs that consider the group’s personal character-
istic as a positive factor in determining whether an individual is entitled to the
benefits of the program. For example, some affirmative action programs use race
preferences or are race conscious because entitlement to the benefits of the pro-
gram is based, at least in part, on whether an individual is a member of a minorirty
racial group. However, not all affirmative action involves preferences. Some affir-
mative action programs do not consider the group characteristic (such as minority
racial status or gender) in allocating benefits. Such programs aim to increase the
participation of the targeted groups via other means, such as aking action to
: ensure that targeted group members are aware of the program’s benefits, to en-
sure that group members can seek the benefits on equal terms with others, and
to identify and eliminate discriminatory practices. In the modern era, the number
of groups viewed as potential affinnative action bencficiaries has been expanding
to include veterans of the U.S. armed forces and persons with disabilities. How-
ever, there is a continuing debate as to which groups (il any) should receive the
: benefits of affirmative action, particularly when the affirmative action program
involves group-based preferences.

When preferences are used (o provide benefits to these groups pursuant to an
affirmative action program or plan, the governmental or private organisation en-
gages in what has been described as “benign diserimination” (or “positive discrinm-
nation,” a term nsed hy the European Union, Canada, and South Africa, among
others). Benign discrimination is often distinguished from “invidious discrimina-
tion,” which is discrimination intended to burden groups  society and is prohib-
ited under various lederal civil rights statutes and federal judicial decisions.
“Benign discrimination” means that the government (or privale organization) is
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idecd ciscriminating on the basis of skin color, gender, or other aroup charac- ;
teristic; however, the diserimination is done with a henigu purpose: 1o benefin
persons instead of 1o burden (hem, Those not ultimattely receiving henefits they |
believe they deserve or have carned hecause of their merit or other factors often :
claim that such “berign discrimination” is, in essence, not benign, but malignant |
as it relates to them, and is classified as “reverse discrimination.” ‘
Affirmative action has been one of the most controversial issues in the United '
States during the last several decades. Perhaps no issue in the modern American ;
dialogue engenders such intense debate, controversy, and, sometimes, heated ar- f
gument as the topic of affitmative action. The debate covers not only the proper
scope and role of affirmarive action programs, but also the question of whether
. or not such programs should exist at all under the US, Constitution. Thus affir- :
: mative action is debated not only from a political perspective, but also from the
historical, sociological, moral, and constitu[ional/]egal perspectives, The issue also )
encompasses conflicting concerns, For example, polls taken in 2002 suggested that -
i 2 majority of Americans considered themselves concerned with equality and issues i ¢
b of fairness, even though approximately 70 10 80 percent of individuals polled were ] i
A generally opposed to affirmative action that jnvolved “preferences” or “quotas” /
and believed that such programs should be eliminated, A poll in the May 2, 2003, : =
edition of the Chronicle of Higher Fducation similarly reported that 80 percent of v
f the individuals (four of every five) polled stated that it was imporwne for colleges
and universities 10 adequately prepare minority students, while 64 percent of the ;
same individuals stated (hat they opposed or strongly opposed the notion that
colleges and universities should admit applicants who were statistically (i.e., on - &
the basis of grade point averages and standardized test scores) less qualified to i
achieve diversity under affirmative action plans. ;)
i Such opposition, like many issues of alfirmative action, appears to be divided _ .
along racial lines, with only 3 percent of the white individials polled saying that ; f
they strongly support the use of racial preferences in higher cducation. Phrased v (1
another way, il pollsters are 1o be belicved, white individuals statistically do not B
generally support aflirmative wction, while people of eolor generally do. The same | 1
Chromicle of Higher Lducation report indicated that only 7 percent of the white to
individuals polled strongly agreed with the notion that allinmative action programs a
in higher education benefiterd sucicly as 4 whole, Conversely, 27 percent of black st
respondents and 22 percent of Hispanic respondents strongly apreed with the a1
i notion that atlirmative action programs in higher education benefired society. In
between these two groups, ronghly 14 percent of the Asian Americans polled f da
: strongly agreed with the notion of alfirmative action benefiting socicty as a whole, ‘ its
White “aflirmative action” s considered a modern e created in the 1960s, : fr
the history of the concept of affirmative action is older and more extensive than ? la
most people realize. Thig history can be traced back hundreds of years, depending S
on how hroadly one defines the term “affirmnative action.” in A £istory of Affirmative : dis
Action, 1619-2000) (2001, Philip Rubio argues that o fully unddersrand all the thi
issues of “affirmative action™ in the United Stales tockay, one must trace iy origing in
back to carly stavery in the United States and the resulting relationship herween 191
whites and minority groups in America. Rubio thus beging his treament, of “affie qu

malive action™ with the l;ulr!ing of the dirst Africans Jamestown in 1614, In Y
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describing the long lincage ol aliirmative action in America, Rubio writes as fol-

fows:

Maore than any other conlroversy in the 1990s (with the possibie excepiion of the one
surrounding the eriminal justice system), affirmative action suns up the story of the
United States: the struggle for justice, ciuality, and welf«determination and whether
African Americans will or evenr should be able 1o enjoy chosen labor and increased
life chances. T represents the history of while supremacy, privilege, and guilt versus
black protest, militance, andl demands for compensation and reparations; black reality
against white denial; Tormal cquality versus remedial pr(:['(:r(:nlial treatrnent; and the
debate over integration, assimilation, scgregation, and separation. The blackled
stragele against diserimination has been the primary impetus for people of color,
women, and other oppressed groups also Lo demand political and social equality.
{Rubico 2001, 3)

Thurgood Marshall, the first African American to serve on the U.S. Supreme
Court, took a similar approach to dating the genesis of affirmative action in Amer-
ica. Justice Marshall once commented that the Reconstruction (1865-1875)
Amendments (Thirteenth, Fourteenth, and Fitteenth) to the U.8. Constitution,
along with Reconstruction civil rights legislation such as the Freedmen’s Bureau,
were meant to provide benefits to the newly freed slaves in the South and thus
constituted the (irst real affirmative action program in America. In fact, Marshall
once stated in his separate opinion in the famous case Regents of the University of
California v. Bakhe, 438 U.S. 265 (1978), that the United States had “several affir-
mative action programs” during the middle to fate 1800s.

Thus the concept of affirmative action dates back far beyond the modern pe-
riod, and this encyclopedia, therelore, contains many references and entries deal-
ing with the broader historical moorings of affirmative action. It would do the
reader a great disservice to exclude cntries on the historical context and merely
focus on the last several decades of modern alfirmative action usage. Echoes of
the famous century-old debates between Booker T. Washington and W.E.B. Du
Bois concerning how to improve the Jot of racial minority groups in America and
ensure equality can be heard in Affirmative action debates today. It was this his-
torical context in the antebcllum period, the postbellum period, Reconstruction,
and the segregationist era that uitimately gave birth first to antidiscrimination laws,
such as the various civil rights acts, and then to modern affirmative action pro-
grams.

Yet despite the early history and forms of affirmative acton in the United States
dating back to the 18605 and 1870s, for some, the notion of affirmative action has
its real genesis in the twentieth century, when the term “affirmative action” was
first officially sanctioned by the tederal government. The term first appears in the
labor contest as part of the National Labor Relations Act of 1935. This legislation
specified that employers chould use “affirmative action” to ensure that victims of
discrimination (workers) were put back in the situation they had been in priot to
the discriminadon, However, the first officta} usage of the teym “affirmative action”
in conjunction with providing equal opportunities for racial minorities came in
1961, when President John ¥, Kennedy issued Executive Order 10925, which re-
quired federal contractors 10 iake “affirmative action” in emploving workers on a
nondiscriminatory basis, Since 1961, various presidents have sought to expand or
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reduce the usage of affinnative action 1o include different beneficiaries or differ-
ent topical areas.

Affirmative action programs were initially cnvisioned as temporary programs
needed to provide a level playing field for minorities and other groups that had
suffered historical discrimination. Once the field was leveled, or, to use another
metaphor, once all runners in the race were able (o fairly compete by starting
from the same point and without being hobbled by previous discrimination, then
the need for affirmative action would arguably be eviscerated. As most modern
affirmative action programs are largely an extension of the antidiscrimination laws
of the 1950s and 1960s, it would again be shortsighted not to include in the
encyclopedia entries on antidiscrimination laws. When antidiscrimination laws
alone proved to be only partially effective in breaking down the vestiges of ine-
quality, segregation, racism, and sexism in the United States, affirmative action
programs were advanced as a more aggressive and proactive alternative means to
achieve equality. Some people subdivide affirmative action programs into “soft”
or “weak” and “hard” or “strong” programs. For such individuals, soft affirmative
action programs involve the enforcement of civil rights laws 10 an aggressive fash-
jon, but nothing more, and such programs ccrtainly do not use racial or gender
preferences. Hard affirmative action programs involve the use of preferences to
advance one group over another. Hence an understanding of thesc earlier anti-
discrimination laws is rclevant to the affirmative action debate, in part to gauge
whether affirmative action is a necessary corollary and in part to understand the
entire history of affirmative action.

From the relatively straightforward use of preferences or bonuses in contract-
ing, education, and employment, affirmative action has grown to impact many
other programs, such as busing, housing, lending, lcensing, redistricting, and
voting. Thus the idea of affirmative action today invelves a plethora of different
fields and government programs and practices, not just the traditional areas of
education, employment, and contracting. Likewise, the group of beneficiaries of
such programs has been expanding from African Americans to other minority
groups, then to females, and more recently to people with disabilities and to U.S.
veterans. Each group has its own reason(s) for considering itself a proper bene-
ficiary of affirmative action programs, most typically that the group has been the
victim of past systematic discrimination. Today, many advocate affirmative action
based on socioeconomic factors, claiming that those who come from economically
disadvantaged backgrounds should receive the benefit of such programs.

Intcrestingly, if one defines the concept of preferences in the broad sense, the
United States has employed preferences in many different contexts beyond race
or gender. Veterans receiving special benefits as a result of active-duty military
service arc an example of the government discriminating against one class of in-
dividuals (nonveterans) to the benefit of another class (veterans). Similarly, when
colleges and universities offer a seat (o an entering student duc to his or her
parents’ attendance at that institution (i.e., legacy) or by virtue of one’s athletic
ahilities, the school is employing a preference of a sort and is discriminating
against one class of individuals {nonathicte or nenlegacy student) to the benefit
of another. Supporters of aflirmative action today, especially those who argue for
the use of hard or strong racial preferences, point to the accepted use of preler-
ences in other arcas of society. In essence, the argument is thiat society has per
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mitted and condoned 1he use of prefercnees for other groups Jor years, and
allowing preferences for members of minority classes should he treated no differ
ently now. Opponents of affirtative action argue that racial preferences ave [
unique in that the constitutional cqual protection guarantec, which forbids u State
Lo deny a citizen the “equal protection of the laws” on account of race, was spe-
cifically intended o make race ircelevant in modern socicty. Thus, for oppouents i
al aflirmative action, veterans' preferences or a legacy preference are not analo.
gous to racial preferences on constitntional grounds.
Starting with the seminal Supreme Court decision in Regenis of the University of 13
Cediforvan v, Beakke (1978), courts entered the modern debate on the constitution- :
ality of governmental affirmative action programs primarily by addressing chal- i
lenges to such programs under the Fqual Protection Clause of the Fourteenth !
Amendment (as it relates to state governments and actions) and the Due Process
Clause of the Fifth Amendment (as it relates 1o actions taken by the federal goy-
ernment). The Equal Protection Clause, ratified in 1868 as part of the Fourteenth
Amendment, specilies that no state shail deprive an individual of “the equal pro-
tection of the laws.” The Due Process Clause of the Fifth Amendment specifies
that a person shall not he deprived of his or her life, liberty, or property, withoul
due process of law. The debate regarding the constitutionality of programs that
tavor one race over another also has its gencsis in the Reconstruction Amend-
ments, namely, the Thirteenth, Fourteenth, and Fifteenth Amendments. The Su-
preme Court began reviewing the constitutionality of such programs as carly as
| 1885 in the Ciwil Rights Cases, 100 U S, % (1883), a consolidated case dealing with
% ; the constimtionality of the sweeping Civil Rights Act of 1875, In this infamons
i case, the Supreme Court held most of the Civil Rights Act of 1875 to be uncon-
stitutional, The Court further held that African Americans should no longer be,
in the words of one justice, “the special favorites of the taw.” The Court also held
n the Civil Rights Cases that America’s several carly “affirmative action programs”
{in the words of Thurgood Marshall) for the benefit of African Americans were
no longer needed. The decision in the case was clearly out of touch with the
condition of Aftican Americans in society, as the country was eniering what has
heen described as the nadir of race relations and equality for minorities in the
United States. Nonetheless, the Court concluded in 1883 that substantial equaiity
had been achieved and progressive legislation was no longer needed. The 1883 e

> case is also remembered today for the stinging rebuke contained in the dissent to

the decision by fustice John Marshall Harlan, who asserted that African Americans
: and other minorities in the United States still needed atfirmative assistance to !
; achieve equality and opportunity. ;
i

Thus, starting with the Civil Rights Cases, the constitutionality of preferential
programs has been an issuc. Since the Ciuil Rights Cases, and continuing through
the modern era in such cases as Regents of the Universily of California v. Bakke, Adar
and Constructors, fne. v. Leta, and Gratz v Bollinger and Grutter v. Rotlinger, the
framework for anulysis of the constitutionality of a race- or gender-based prefer-
ehce program on the state level has been the Fourteenth Amendment and, in
particular, (he Fqual Protection Clause; on the federal level, the framework has
been the Fifth Amendment Due Process Clause (which the Supreme Court has
stated implies an equal protection clanse applicable to the federal government).
Each case has refined in some sy our constitttional anderstanding of preferen-
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tial programs under the Fourteenth or Fifth Amendments or has implied some
type of limitation on when an affirmative action plan can be used. Therefore,
many of the entrics in the following pages concern the most important and influ-
ential affirmative action cases. Obtaining an understanding of the constirutionality
of such programs is, of course, ossential in the debate as 1o whether or not the
country should continue to employ race- or gender-based alfirmative action plans.

In the 19805 and 1990s, attacks against the use of affirmative action intensified. 1
During the Reagan administration, the federal government was hostile to allir-
mative action and the aggressive promotion of civil rights issues. During the 1980s,
several courts began to declare affirmative action to be illegal in different contexis.
In the late 1990s and the first several years of the new century, scveral states,
through statewide initiatives, began to pass state laws or referenda prohibiting the
use of affirmative action plans to favor one race over another. The most notable P -
state actions were California’s Proposition 209, Washington Initiative 200, and the ;
Ome Florida Plan Initiative. )

The practice of affirmative action in the United States has internatiopal com- "
parisons as well. Countries such as India, Canada, and Malaysia have long em-
ployed affirmative action programs, and regional affiliations such as the Furopean
Union have also practiced affirmative action. A host of other countries have also
experimented with affirmative action in recent ycars, including Australia, Brazil, ‘
China, Japan, Great Britain, and South Africa. Additionally, as argued by Supreme
Court justice Ruth Bader Ginsburg in a 1999 law review article, several treaties s
impose affirmative action obligations. Examination of these different international
practices, often referred o as “positive discrimination” or “compensatory discrim-
ination,” as well as the international treaties that impose affirmative action obli- :
gations upon Lheir signatorics, may be helpful in analyzing the use of affirmative
action in the United States, Therefore, cutries describing international affirmative
action practices arc included in this work.

Today, countless questions 4hound from a variety of disciplines regarding alfir-
mative action. In the legal discipline, a multitude of questions arise: Are alfirmative
action programs unconstitutional? Da they violate federal antidiscrimination stat-
utes? Does the Fourtcenth Amendment require cotor-hlind or gender-blind be-
havior by the government, or €an racial/gender preferences be employed under
affirnative action programs? What are the legal barriers or mandates for attir-
mative action foday? What legal requirements must be met for the proper use of
affirmarive action programse

Sociological rescarch, data, and theorics are helpful in the debate, and such ‘
research and data generate countless other questions: Has cquality been achicved? ;
Has the goal of a “level playing field” been achieved? Does a “glass ceiling” exist
for minorities and women in employment and educavon, and i 5o, are alfirmative ’

L e —————

action programs the appropriate means to rectify the situation? What groups have
heen discriminated againsty How broad or narrow should the remedy he e cure .
past discriminations? Do allinnative action plans or programs actually help or hars
the clusses they are supposed to henefice Do aflirmative action Programs £reale
backlash, displaced ALEYCSSION, and inereased racial rietion? Many ol the entries
in this work address these legal and sociological questions,

Likewise, in the realms of political seience and history, questions abound as 1o
whether the allocation of goods and resources ol socicty is heing handled properly
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through affirmative action programs. Modern affinmative action programs were ]
deemed to he ol a temporary natire, vet no end 10 such programs appears in ¥
sight. What is the final end date for such programs? Will there ever be an end .
dater How can socicty achieve the dream of Dr. Martin Luther King Jr. that in-
dividuals be judged upon the coutent of their character, as opposed to the color
of their skine Is aftirmative action the appropriate meansy Does it works Should
socicty rely on a less aggressive means of achieving true cquality, such as relying

on antidiscrimination laws alone, or is affirmative action not enough, and should :
society seek more aggressive remedial means such as reparations?
Thus, taken in its totality, the topic of atfirinative action today involves a maze i

of historical events (some going back hundreds of years}, scholarly literature and
research, judicial cases, constitutional restrictions, statutes, excecutive orders, reg-
ulations, studies, and popular writings on the subject. The list of questions grows
the more one reads and stadies the issne of affirmative action in the United States,
The increasing interrelatedness and connection of various issues from different
disciplines, from historical events to sociological research, from legal restrictions g
to philosophical beliefs of justice, makes the field of affirmative action hard o '
completely comprehend. Yeo knowledge of all of these difterent areas is essential
in understanding and formulaiing conclusions on affirmative action. Harvard law
professor Christopher Edley commented in 1998 that in discussing affirmative
action, many individuals do not adequately prepare as they would for other topics
and, through this lack of preparation, propagate misconceptions. According to
Edley, in the area of affirmative action, “many [individuals] think that shooting
from the hip should suffice. This is not rocket science; this is harder than rocket
science” (Roach 1998, 26).
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Affirmative Action, Arguments for

Proponents of affirmative action programs and initiatives typically support af-
firmative action on the basis of theories of justice, democracy, social utility, and
diversity. Based on the premise of compensatory justice, supporters argue that
affirmative action serves as compensation to minorities and women for the nation’s
history of discriminatory laws and practices aimed at curbing or suppressing con-
stitutional rights. The premise of democracy holds that the inclusion of minorities
and women in educational and work settings that previously did not accept these
groups fosters the development of a democratic view by minorities and nonmi-
norities through the development of a group consciousness and ideal of inclu-
siveness. The social utility premise contends that affirmative action benefits society
by creating minority role models that motivate other minorities to achieve, cre-
ating a more diverse society inclusive of all groups, and increases the pool of
applicants for universities and jobs by eliminating the biases inherent in merit
testing.

The argument for affirmative action based on the premise of compensatory
justice owed to women and minorities is centered on the rights guaranteed to all
citizens under the Constitution and on the Lockean theory of natural rights. Pro-
ponents of affirmative action arguc that minoritics have been denied their con-
stitutional rights of liberty and justice for centuries through slavery, the denial of
the right to vote, “separate-but-equal” systerns of cducation, and the denial of such
basic libertics as equal access to public facilities. Many of these practices werc
institutionalized through the full support and sanction of many individual statc
governments and the federal government in many instances. Due to this history
of discrimination and oppression, women and minoritics are owed special consid-
eraton in employment and universiy admissions as repayment for the hardships
they have been forced to endure and the subordinate social, political, and cco-

nomic status in which they have been placed,

Tied o the argument hased on compensatory justice is evidence that women
and minorities are still being socially and systematically deniced equality, as evi-
denced in the extremely smalt representation of these groups as chief execudives
of Fortune b0 companics, as holders of polttical offices at all levels of govern-
ment, and in the population of students at the nation’s most prestigious colleges
and universities. Women still carn fower salaries than their male counterparts in
many occupations. Atfirmative action has been the most successful means toin-
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crease the percentage of minoritics in positions 1o which they previonsly had no
access and thus bolster their professional, social, and Bmancial positions. Lawsuits
against Texaco, Denny’s, and Avis have shown that blatant discrimination by farge
compatiies still exists against their minority workers andl customers. Women and
minoritics have made tremendous progress in education and in the workplace
over the past few decades as a result of affirmative action programs. Eliminating
these programs would ondy retard further progress or, even worse, reverse the
progress these groups have alrcady made.

The argument for alfinmative action based on the principle of democracy con-
terecls that a diverse population fosters a socicty desiving inclusiveness and equality
for all citizens. Social and educational learning i classrooms is maximized when
students from different backgrowunds share their diverse thoughts and perceptions,
while only a limitcd amount of learning can be achieved solely through texthooks,
lectures, and discourse among students from the same or similar backgrounds. As
universities strive to create diverse student bodies by offering special consideration
and fnancal privileges o athletes and musiciaos, they should also be alloweed to
offer the same advantages 10 minorities and women to ensure a demographically
diverse student body. The same holds wue for businesses striving to create a di-
verse cnvironment by emploving workers [rom different universitics and posscss-
ing various talents and skills,

The argument for affirmative action based on a ufilitarian view holds thar af-
firmative action benefits all of society, not just minorities and women, First, cre-
ating a system that produces women and minority doctors, teachers, and lawyers
produces a group of specialists and leaders more aware and willing to serve the
necds of those less formunate in their communities, That is, it is argued that mi-
nority professionals are more apt to practice their profession in traditionally un-
derrepresented and diverse communities, thereby further spreading the allocation
of scrvices throughout society. These leaders also serve as role modcls for members
of their minority group, inspiring other individuals to achieve the same degree of
sticcess in a given field.

Second, affirmative action eradicates discriminadon. It is argued that affirma-
tive action is a more aggressive and needed continuation to the antidiscrimination

laws. That is, while the antidiscrimination laws were a necessary start in the war
to achieve equality, more proactive and aggressive programs like affirmatve action
are needed to achieve full integration and equality in society. Third, it is some-
times argued that affirmative action programs actually increase the quality of job
applicants and performance on the job. With some affirmative action programs,
the pool of applicants for job positions and admission slots is incrcased and s
more inclusive and more competitive because employers and universities wre re-
quired to tnerease the scope of applicants they constder for vacancics, Overall, it
is argued, the consequence of affirmative action is 2 saciety more able to deal with
an increasingly diverse national cconomy.

Proponents also point to the socictal detriment it can resalt without affir-
mative action. By 2050, it is estimated that the majority of the ULS. population will
be comprised ol minorities, Unless minorities are oftered special opportunities in
education and job placement. the nation will be tmable to meet the demands of
a more diverse socicly i vears to cotne. It is argred that universities that do not
actively seek minority applicants will be unable o financially support their insti-
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tutions, and companics will have extremely limited cployee pools. Classrooms
and the workplace must reflect the diversity existing in the general populaton.
As the baby-hoom generation places a strain on the Social Security system, the
pool of workers supporting this system will have to include highly qualified and
well-paid minorities to boost revenues Lo Social Security. Statistics also show that
more educated people commit fewer erimes and are more aware of the henefits
of nutrition and healthy lifestyles. If minoritics continue (o represent the largest
population of prison inmates and the least healthy of the American population
through a lack of education and joh opportunities, the health, welfare, and justice
systems will be unable to bear the resulting financial burden produced over the
pext century as a result of the increasing minority population.

Supporters of affirmative action use the U.S. military’s success in implementing
affirmative action policies and programs as a prime example of the program’s
capability to succeed if properly implemented. The military forces have aggres-
sively recruited and sought out qua]iﬁed officer candidates from minority pools,
coupled with the enforcement of antidiseriminatory policies and integrative pro-
grams. These actions have increased the proportion of minorities in high-lfevel
positions, produced a military workforce that views discrimination as being more
prevalent in socicty at large than in the military, and fostered a perception that
opportunitics are open to all personnel regardless of race and gender.

See also Affirmative Action, Criticisms of; Affirmative Action Plan/Program; Gon-
stitution, Civil Rights, and Equality; Discrimination; Fducation and Affirmative
Action; Employment (Private) and Affirmative Action; Fmployment (Public) and
Affirmative Action; Equal Protection Clause; Military and Affirmative Action; Mi-
nority Professionals and Affirmative Action; Role Model Theory.
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Affirmative Action, Criticisms of

Continued examinations of affirmative action policies have forced opponents
and proponents alike to recxamine the nation’s societal goals against individual
freedoms. Since the policy’s mception, affirmative action as a racial (or gender)
preference measure has gcnerate(l much debate in the arenas of education, con-
tracting, and employment. Although proponents and opponents have debated the
merits of affirmative action, the vast writtings on afArmative action policies reflect
several arguments that have remained consistent through time and throughout
the dehate, These argunents have revolved around three rationales: compensa-
105y, Correclive, andl redistributive. The woral, color-blind, and diversity rationales,
which overlap the alorementioned positions, have been central 1o the dehate as
well, These ditierent theories (as discussed more fully in this entry) may he sum-
marized as the following ¢riticisms: firse, altimative ACTION Programs engage in
reverse diserimination against whites; second, alfivmative action programs unfairly
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iihze vace (and sometimes gender) as a selection/promotion device when such
decisions should he hased upon merit and qualifications alone; third, affirmative
action policies move the United States away [rom the goal of a “color-hlind” Gon-
stitution and socicty; [ourth, affivmative action programs stigmatize recipients of
the programs and cause others to unfairly doubt the strength of the recipient’s
true merit and gualifications for the position in questton; fitth, allirmative action
programs create a condition of dependency and expectation among recipients of
the program {and minority-group members as a whole); and finally, if affirmative
action was needed, it was needed only as a temporary measure 1o achieve equality
in the 1960s 1o the 1980s, and as substantial equality has been achieved, the pro-
gram should he terminared.

The notion of compensation posits that damages should be awarded to victims
who have heen harmed or injured. Some aftirmative action supporters have ar-
gued that because of past forms of discrimination, such as slavery, Jim Crow laws,
and de facto segregation (as well as the continuation of these events as negatively
impacting minorities in employment and education), minority-group members are
entitled to compensation. That is, because of lingering negative impacts of these
past events, compensation should he paid to make up for these past lorms of
discrimination. In the context of education and admissions, the idea of compen-
sation has met much opposition. Because minorities have been discriminated
against due to their particular group membership and not individual qualities,
suppaorters have argued that compensation for group discrimination should also
be in the form of group remedies. While supporters have suggested that affir-
mative action is needed to remedy past discrimination, opponents have argued
agamst racial preferences for the following reasons: first, racial preferences pe-
nalize those, especially present-day white males, who have done nothing to warrant
their reduction of equal opportunities (i.e., racial preferences reversely discrimi-
nate against whites); and second, racial preferences award benefits to members of
preferred groups who may not deserve the benefit of preferential treatment.

Corrective arguments for affirmative action pertain to efforts aimed at righting
present wrongs, as opposed to compensation for past injuries to a group. For
example, if government agencics, privaic businesses, or educational institutions
enforce policies that have a disparate impact on particular racial/ethnic groups,
then such organizations should discontinue their discriminatory practices. That is,
if an organization has instituted cmployment guidelines, rules, or regulations that
have no bearing on the tasks one needs to perform on the job, and in turn,
evidence suggests that these same rules act as barricrs for women or minorities,
then these barriers should be dismantled to prevent future discrimination that is
systemic in nature. Hence this remedy focuses on outcomes and relies on the
assumption that parity between groups is the target goal. Supporters of corrective
measures have argued that traditionally, white males have received most, if not
all, sacial benefits and rewards, includimg college admissions 1o prestigious insti-
tutions. In contrast, qualified minoritics have received proportionately very few of
these same rewards. Alficmative action practices expand the pool 1o qualified ap-
plicants while including more minorities. Opponents have rebutted this practice
for two major reasons: {1} individuals should not be vewarded based on their
inherent qualities, such as race or sex, but should be rewarded based on their
individual 1alents and merit; and (2) alfiemative action violates the principle that
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“the prime function of government s to remove artificial harriers to equal op-
portunity” (Swanson 1981, 256). Opponents have argued that by supporting the
use of affinuagve action polices, the government actually facilitates harriers to
cqual opportunity.

Contrary to corrective arguments that focus on present discriminatory practices
or wrongs, redistributive arguments assume that “society is in some ways unjust,
and the injustice is sufficient to warrant taking steps toward a more just sitnation”
(Francis 1993, 30). 11 the underlving assumption 13 that society is unjust, and, as
a rosull, there are those who have and those who do not have within society, an
attempt is made to strike a balance. The redistributive rationale concedes that
there are limited social rewards and benefits that, if distributed disproportionately,
will perpetuate inequality. Injustices of this nature in many cases need a redistrib-
utive measure fo rectify such an imbalance in society. Supporters of redistributive
measutes have argued that rewards have been historically withheld from minorities
because of their race and ethnicity. Hence by considering race, a more equitable
distribution of rewards is encouraged. The consideration of race reduces the dis-
: parities of rewards between whites and underrepresented groups. Opponents have
s argued that using race to enforce policies that aim to redistribute wealth, social
goods, or equality is incorrect and undermines the principles of equity and justice.

Government contracts, entrance to clite postsecondary institutions, and employ-
ment should be distributed as a result of the talents and abilities of the individuals
: secking entrance, employment, or confracts.

i Although these rationales are very prominent, the moral position is central to
both opponents’ and supporters’ scnse of justice. In many cases, supporters argue
from a moral standpoint that affirmative action 1s the right policy approach 1o
take. The basis of this moral stance is that past racial discrimination, which ac-
cording to supporters has not been adequately addressed in this country, contin-
ues o foster racial discrimination. In many cases, the moral position is mtertwined
with other supporiive rationales, such as corrective and compensatory ones. Op-
ponents of affirmative action policies typically argue in response that regardless
of this rativnale in support of such programs, alfirmative action is immoral, wrong,
and unfair. It is a discriminatory policy being used to covrect discrimination. i
Phrased another way, there is no such thing as good discrimination and bad dis-

crimination, or benign discrimination and invidious discrimination, only discrim- !

ination. Once again, afficmative action is considered unfair and wrong hecanse !

_ there are identifiable losers, namely, those who lose out on an opportunity doe '

{0 the racial preference embedded in the policy, With ideniifiable winners and ¢

i losers, the game analogy s applicd and the rules are scrutinized. It race is a factor !
that can tip the batance, the identificd losers may cmerge with a sense of relative

deprivation, frustration, and discontent with the rules and eventually conclude i

that the game and rules were unfair, ¢

Opponenis of affirmative action have argued that whether the intent is invici- !

ous or benign, discrimination is wrong and immaral, Color-blind advocates have !

proposed that instead ol implementing a policy that essentially perpetuates dis- !

| criminaton, antidiserimination laws should be aggressively enforced to ciminate f

all forms of racial discriminadon. Although opponents have acknowledgee that 5 ‘

\ discrimination exists, they continue (o reject the use ol race-specilic remedies. i i

. I

The argument is that instications shoukd not solicil iaformation about race or



Fhelps Scholars Frog 1 Bl =ZdHos—0gd [N P =

Affirmative Action, Criticisms of

< 4Eapm

23

tmplement polioies that ke into account the racial composition of those im-
pacted by the policies, Teis proposed that using color-blind remedies, such as class-
based affirmative action, which deemphasizes race, might yicid redistributive
outcomes. Coler-blined remedies shilt the Tocus from vacial injustice measures to
needs-based or wellare measures, which do not address the discrimination expe-
rienced by those minority groups who fall within (e income group of the middle
class. The argument is that class-based affirmative action is more likely o redis
tribute awards to the most necdy and deserving. Supporters of alfirmative acton
have varied in their responses to class-based strategies; however, the prevailing
counterargument is that avoiding racesspecific remedies is not possible if society
wishes to correct the legacy of ractal discrimination in order to foster equal op-
portunity and racial equality.

Diversity arguments take into consideration the changing demographics of the
country and recognize that all racial/ethnic and cultural groups should be in-
chuded tn the economic and educational enterprises of the country. Proponents
have argued that diversity vields tavorable outcomes for individuals, organizations,
and society, Opponents have argued that diversity arguments are weak and are
not compelling enough o hold up in a court of law. Others have argued rhat
diversity goals raise the issue of racial quotas and minimize merit. Essentially,
diversity argumenis have been countered by the same age-old arguments used
against compensatory, corrective, and redistributive rationales.

In the 1990s, proponents of alfirmative action and the diversity rationale faced
a groundswell of opposition that emerged from the courts, the popular press,
public referenda, and federal and state legislatures. In essence, a conservative
ideological convergence of various sectors of soctety—legislative, judicial, and the
media—aided in the growing opposition to diversity and alfirmative action mcas-
ures, in particular. However, in spitc of the increased affirmative action challenges
that were launched against higher-education institutions during this period and
the cardy 2000s, diversity arguments gained ground and became central to the
legal defense of these institutions, thereby adding credibility to the diversity ra-
tionale. It has been argued in the courts thar US. Supreme Court justice Lewis
Powell’s decision in Regents of the University of California v. Bakke, 438 U.S. 265
{1978), asscrred that student diversity in the arcna of higher education enhances
the educational experiences of those students, and therefore the use of race in
this instance benefits socicty. In the words ol Justice Harry Blackimun in Bakke,
“[I]n order to get beyond racism, we must first take account of race . .. |alnd in
order to treat some persons equally, we must treat them ditferenty. We cannot—
we dare not—Ilet the Equal Protection Clause perpetuate racial supremacy.”

Sinee the Bakke decision, educators, as well as college administrators, have fele
intuitively that diversity positively contributes 1o the educational environment and
enhances students’ learning owtcomes. Due to this assumption, many colleges and
universities have voluntarily implemented affirmative action admissions policies to
be more inclusive of underrepresented groups. Belore clewr evidence was availa-
ble, it was argued that a diverse student population provided cducational benetits
for the 10;11‘11%315_{ environment. Others, however, disagreed with this assertion anel
argued that diversily compromises standards ol excellence, With the advent of
new diversity rescarch produced for the University ol Michigan cases (Grudler v
Bollinger, 125 8, Cr. 2325, 2008 U8, LEXIS 4800 [ 20031, and Cretz o, Bollinger, 123

S
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S O 2417, 2008 US. LEXIS 4801 (26031}, substanual evidence has shown that
educationat benefits result from maintaining a racially and crhuically diverse siu-
dent body. Furthermore, students of a diverse student body are more likely to
learn how o worll with people from different culiural/racial and class back-
grounds and, therefore, are more atlractive 10 potential emplovers, Opponents
have conceded that diversity vields desirable bencefits; nevertheless, they argue that
affirmative action is not the appropriate means by which to achieve a diverse
student body or workforce. However, affirmative action i higher education will
exist for some time to come, as the Supreme Court in Gratz and Grutter declared
diversity in higher education a compelling governmental intevest that may be ad-
dressed by narrowly tailored race-conscious affirmarive action plans.

See also Afirmative Action, Arguments for; Color-Blind Constitution; Constitu-
tion, Civil Rights, and Equality; De Facto and De Jure Segregation; Discrimination;
Education and Affirmative Action; Equal Protection Clause;  Fourteenth
Amendment; Gratz o Bollinger/Grutler . Bollinger, Jim Crow Laws; Meritocracy;
Relative Deprivation Theory; Regenls of the University of California v. Bakhe, Reverse
Discrimination; Slavery.

FURTHER READING: Edley, Christopher, Jr., 1996, Nof All Black and White: Affirmalive Ac-
tion, Race, and American Values, Mew York: IIill and Wang; Francis, L.P., 1993, “In Defense
of Affirmative Action,” in Affirmative Action and the University, cdited by S.M. Cahn, Phila-
delphia: Temple University Press; Swanson, Katheryn, 1981, Affirmative Action and Preferential

Admissions in Higher Education: An Annotated Bibliography, Metuchen, NJ: Scarccrow Press.
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Affirmative Action, Decline in Usage of

Affirmative action, which arguably was in its heyday in the 1970s and carly
1980s, has been under attack in the 1990s and early 2000s on hoth the state and
federal levels. Unlike the ultimate demise of segregation through Supreme Court
rulings, affirmative actton programs have been severely curbed or completely erad-
icated in various state education systems due Lo cfforts by interest and citizen
groups. These groups have instigated policy changes hy vallying public support,
spearheading the passage of state ballot initiatives, and swaying the opinions of
state leaders. The most.prominent group has been the Califormia-hased Center
for Individual Rights (CIR}, led by Ward Connerly. After climinating affirmative
action in California by successfully gaining voter support foor s referendum, it
successfully targeted affirmative action policies and effected policy changes in
Texas, Michigan, Alabama, Washington, and Florida. On the federal level, in the
courl system, there have been several key cases that have been described as seri-
ously limiting the ability of institutions Lo employ allirmative action programs. In
the decisions of Grutler v. Bollinger, 123 5. Ct, 95395, 200% U.S. LEXIS 4300 {20033,
and Gradz v. Boflinger, 123 5. Ce. 2411, 20603 1.5, LEXIS 1801 (200%), the Supreme
Court indicated thar it did not expect aflirmative action to be needed or employed
in the United States by the end ol the next guarter century (i.e., 2028, or twenty-
five years from the date of the Gratz and Grufter decisions).

On the state Tevel, ironically, the CIR bas wilized the same strategy emploved
by the National Association for the Advancement ol Colored People (NAACGP]




